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Legal argument^ 
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Jl He discussion of the Toleration Act h&a al- 
ready produced advantages of great valiie, in re* 
moving important difficulties, arid clearing away a 
considerable mass of prejudice and errbt. Itsvai* 
rious provisidha will scarcely be agsiin confound'* 
ed, nor will that beneficent act of an enlightened 
legislature be dny l6nger suspected of holding 
out d temptation to commit abuses, which it i^ 
wholly incompetent to render effectual, wheri 
committed. Persons will not be sdppbsed td 
assume a false character, for the purpose of 6b- 
iairiingsnch a licencey as it is now so universally 
understood that the magistrates have no poWer td 
grant, that the very word has little chance of being 
itgainetn ployed in the controversy: and sindeit hasf 
t)een well ascertained, that protection against . 
punishment is conferred on one set of men, free- 
doni from Burtheusome civil offices on ia second 
class, and exemption from military service on a! 
third, it will hardly be imputed to thoiSe who labout 
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to bring themselves within the first description, 
that they have done so with the fraudulent design 
of enjoying pri?ileg^ m^icbL atre strictly confined 
to the two latter, or of embe7zIingfrom the magis- 
trates an advantage, which \% resto exelusively 
with others to bestow. In a word» the truth has 
become manifest, tb&t the only rational motive 
which can prompt any man to aipply for permis* 
sioil to qualify at the coort of Quarter Session, 
under the eighth clause of the Toleration Act, is 
a real apprehension that he will be exposed, tf 
unqualified, to severe penalties, and that he is Of 
the description entitled to thai, protection, whieb 
is made to depend on such qualification. > 

Whether indeed he has a legal right so to pro- 
tect himself, or must continue liable to thoise p^*** 
nalties^ unless the magistrate shall be pleased, in 
the e^^ercise of a discretionary power, to suspend 
them in his favour, is in some degree a diflferent 
que9tion,.which has not yet been in terms decided; 
and which (if it is still seriously contested) merits 
the most attentive consideration. And supposing it 
shall hereafter appear that they are not invested 
with this discretion, but that they are bound to ad- 
minister the oaths to all applicants who may brin^ 
themselves within the description of persons to be 
relieved^ it may still be open to debate, in what 
loamier, and by what evidence, and in what formf 
of proceeding, such description is to be niade out : 
whether the court can properly rest satisfied with 
the assurance of the applicant himself, or is called 



vtpcm to p«t8rjddkid[ ooiifliriietioii'On the \fMila^ 
oi Ibe ac4, witborizod Uk demand %& expltoiatioiir 
of tbeMQBeinwbicb die iodiividual mAy'iHiderr' 
sjbtfid tb^fiiy and empcyw^pedto^ require ei(i4eDceio£ 
the truth of those facts, by which be w^ijk}* esd^b- ' 
Ikh .lis. claim to quaiify. 

The iDvesti^tiom of these qn^tioue, thiif * 
brought withki) the iiar]rOMi€)dt.q9mpa98HiP'.the obK 
jkfct ol the pmam^ argmtaant :— I. Are tbOimagisr 
t^Bti» im^^^wmoQ^eistpsymmii&i totWuaer<yiAaJifioai* 
tkm to those who Ml yiitlmk Ibaieigbth aeotian 3 
If. What po4««r haT^'thvy tk) inaiitute'ap* enquitjr. 
"Wh^et pdrwiis a^fiiyiBg am car * apa- not. it^ithia) 
that ae^tjani^ 

I. A 4etai]i(d repcAitien of tlief etiaiof aMmts* oa»< 
tttitied' ki ^ ae^aml steCatss.' dC Charles. th» Skn ^ 
cond, and William and Mary, so fulty' add^pOfif: 
bapa tedloiisly s«t?fbrtii iu tbe^'^La]^ J^v^omaiit^''* 
is here umie^esrai^. It vfiii be sufficiebHt tO'JFfiK^ 
mmd the reader of a very few 0i.Amik lefitdiil|^ 
provisions. 

iTbe Ai0t of UidfermiUf^ seraetiflildsr caHefl the 

Bbrtbolotnew Aet, after ckpming of ali hiaapiK 
rhaal promottona* iP^ry lamistar ipHia atttfuU aot 
declare his assent and consent to all things con- 
tained in tbfe tfturgy ol^'tfte Chnrfefr of B«f tend, 
impqaed a. fine of £iQO, on persons consecriaCting' 
or administering the sacrament of the Lord '9 
»Sapperi wftiUout'^ epiaca|Mil twUmt^w^ aA4« iii« 

'• ' 

* Jf^StoS. p. 17t6 19; 
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flioted three motiths imprisotimcnt pnreyery ie€^< 
turer t^bo should preacit or lecture .without a * 
Irdenc^ frpm the bmhop or archbishop, or withc«ut : 
having Tead the Thirty^iine Articles^ at)4 declared 
his asseat»'&c< ^ 

By the Five-Mile Act^ aW persons in^ Holy. 
Orders^ &c. wh^ had not convplied with the Jlct 
of Unifeilnity, and wha should not abo t^ke tbfti 
oath of ndn-Fesistance, and ail p»9mM» wbashi^uldi, 
preach in any unlawful' assembly^ weee to foi^it: 
^40 if they came wildikt five miles of any oorpCKi 
rate tawn, &c« j^t if ifaey taught aoy scbooV (HtI 
took boarders fovi lostmctibB. And all Jsndb^ 
offenders are to be committed to gapl.for ^lEi 
immths, 'Without bait oEinainprize* by two justices, 
unkss they will take^^the oath, and sub8craji>e thet 
deelnration^'* 

Th^ CVmvMffcfe JieffimpoisBed Quall whorsbQul4 
preach at any Dissenting Meeting, a p^alty of, 
^20. ibi* the first, and ^40. for every $^b9equeQt. 
offence. 

These are the three Statutes enumeratad in t^e 
eigjith Sectioii- of the;ToleratiQn Act, »nd of which; 
if i» &)epeby declared that the. penalties shall atr- 

* It WEB decide in a csie.ot Powell t7. We«k8> Skumer, 83, 
tbat the same party roay> for the same qtfence, be unprisoned 
under one clause^ and mulcted in the jf 40 penalty- under the 
other, 

t At the time of passing the FlyeMile Act, adiferent CoQTen*» 
tiele Act, (16 Car. 2. c. 4) was in force, which made preachery 
liable to transportation for t)ie third ofiegpc^ and felons, if they 
escaped, after conrictiou. It was continued for three years only. 

S: a 



tacfa f^ ** tK» person disaentnig from the Obnrch 
of iEnglaody in Holy Orders^ &c. nor any 
preacber^' &c. thsX 4»haU oi^kis and subscrike the 
declarautioe/" -and tak^ the oaths, and subscribe 
the Articles, wjii^h ar^ therte partii^ularly de-^ 
scribedi. 

• Thus auspeaded <wijthvresp&et to those who 
^^oniply M^ith the cooditions inifKysed by the eighth 
Section, the penal L^ws are however still jn force 
as to all who do Qot perform ttv^m. The Act of 
Uniformity still inflii^ts the forfeiture of ^100. on 
rs^ery Pi*esbyterian Minister, and every other 
person QOt episcopally ordained, who officiates 
m the administration of the I^ord's Supper; th^ 
Five Mile Act still menaces with fipe and impn-^ 
sonment such Ministers as presume to venture 
within five miles of a corporate town, or instruct 
apupil, wi^hou tdeclaring their conformity, or with^ 
out swearing that it is not lawful upon any pre-^ 
t.ence whatever to take up arms against the king, 
or those that are commissionated by him, and 
that they will not at any time endeavour any aU 
teraiion in Churclj or State: aijd the CSonveur 
jticle Act still visits yf\i\\ its accumulating fines all 
J^reachers, excfpt those belonging to the es- 
tablished Church : unless these several persons 
will consent to give those securities which are re- 
C|uired by the Act of Toleration, That law en-' 
ftbles them to commit with impunity the various' 
{lets above enumeraied, on fulfilling oeftain con^ 
ditfons ; but ^hose v?ho persist in doing sucli acts» 
find yet do not fulfil the conditioi>s, still roontiniii^ 
|q be criminally witfaiii the aiitecederft Statutes,^ ' 



r «f Berfs^fff that a fij Uling 

fat ^if i^eK i 




yiilly to iye employed. Th^ d^aititimi of lodol* 
geuce* issued by Charii^ II. ^tk the fift^fenth^ 
Mlifch, 1672, which $ns^nded the pettal IsHws 
l^itist iionconforniists, prdhibited how^^ef* ti^flr 
meeting in any place of religious t^orship, **«*iJil 
stich place be allowed, tind ihe teacher oj rt«t tdnh 
gregation be approved by us J* Here Wi6 h^v^, lA 
the strictest sense of thft word, A litenced teacher : 
aud the phrase, when once grown ioto use; would 
easily he adopted under circumstaiQces, to whick 
It was less properly appKeabte. James 11. in hi* 
femous dieclaration for liberty of conscience f 
(April 4, 1687,) suspending all the penal lawi 
egainst digsentf^rs of every degcription during 
pleasure, requtned m the same manner that th^ 
justices should he made acquainted tHth the 
places set apart for purposes of Heligioii, and 
made an offer of royal dispensations to all the 
l^iof't sub/ects^ who bad violated tha Tesit and 
Oor|Kmiti<ni Acts^ by not taking XYimtmwMetxj 
oaths. Calamy, in his Life of Baxter, rtifttes 
that an office for licences or dispensation was 
opened^ where jtbey werj@ obtaiAed for 50s, apiece^ 
TbiBse licmces wem tb«r«fore extendi gwrn*' 
rally to all Bdoconformiatli; ttnd the m0td^ thvm 
mtfddneed, long befbrr ih0 I'otaraticm Act, 
k^pt Its ground id discussions of the sub^ 
ject, tjhovigh afterwards einployad with a ci^ea 
«f iacorrftctoeasy whicb ba^ matfi^Iy fa?ottve4 

t ft- V*^^ 



the vulgar ,ermr, .^t};ributip^ a dil^dr^lionftif 
ppwer totliQ Magistrates. * 

IL Taking itjthep for proved that no fiacb power 
(ex)sts, in the ca^e of those who bring themschep 
ivithiii the eighth pection, we piay pfocf^ed to eijr 
quire in what mannjer such persops are to f Btablish 
the fapt of their fiilipg any of the characters (o 
which exemptions are ]by ^hat section ^rapted; 

* W^)ien referring to the history- of those tinies, it may he 
proper to naenMoDj that t>iro attempts were made in the reign of 
Charles II. to comprehend presbyterians withii^ the pal^ ot tha 
Charch, and that two Bills were also brought into PaiiiamenC 
with great probability of success^ for granting a full legal ia» 
dulgence to the nonconformists. Mr. Echard ( vol. 3, p. 31 6. ) 
has preserved the heads of one introduced into the flouse of 
Commons on the 27th of Februaiy, 1673, which pas^d that as- 
•embly, a^d if as carried to ^he Lo^, hut was defeated hy a pro- 
irogation. |t seems to. have served in some 4^gree as a model fo^ 
the Toleration Act, though its terms ara far less general. It was 
described to be for the ease of his Majesty's subjects, dissenters in 
matters of Religion from tfte Church of England, and provided that 
dissenters taking the o^ths of allegiance ^nd supremacy, and aub* 
scribing the articles of the doctrif^ ot the Church Cii^ contradfSp 
tinctioa, it is presumed, to those relating to discipline) should b^ 
eased from all pains and pen'jlties ifor not coming to Church, or 
for meeting together for the performance of any religious exeicise. 
The Clause in the Act of Uniformity for declaring assent and con^ 
sentvfttB taken away. Teachers were to give notice to the 
Quarter Sessions, of the intended place of me^tin^, and were to 
make subscription, arid take the oaths, of which they were to re- 
ceive a certificate. The doors of places of worship Were not to be 

closed. Dissenters refusing the Church wardens* oaths, wefe to 

'. • ' '• ' ■»• •■. ■•• •• « > •* 

provkle deputJ^ir— The Other Bill, ybr exempting his Majesty* 9 
protestant iuijects, dinenimg from the Church of England, from 
penalty iffuposed upon 4he pUpkis l^ihe aei ofAks^M ^Slnabeth, 
passed bothiiouses, but iura^. secreted j>y the Clerk of tbeParli- 

« • 



MPJbeMlier their owQ 9a66rtiotij CQtd^iqthe word* 
iof the statute, is sufficient to pF0cui:e t^em le^ve 
to qvialjfy^ or whether tthe Court empowered to 
administer th^e oaths, is also empowered to ascerr 
tain by .qtny and what evidence, that he to whom 
4hey are adpiipist^red is ia such ^ situation, as to 
derive from^h^^m thebepefitSi.whiph it was in the 
pontemj^^tioi^ of the Toleration Act to bestow. 
kAu opinion in £|vpr of th^ fpriper fLltern^tiye has 
been already hazard ed»^ it is feared wi{.h too muclf 
rashness, as soipe flQubt appears to have been sugr 
.jgested of its accuracy, — not judicially indeed, but 
iueidentally^ -— by an authority, whose lightest 
word is entitled to the most respectful notice, as 
it demands the most careful examinatiqn. 

In the first pl^ce th^u it ipay be p]i)sprved, that 
jf this power of scrutii^y be vested by law in the 
Court of Quarter Sessipu, it is granted by no ex- 
press wordSy nor is \p be collected by 4ecessary 
implication from the language of fhe statute^ 
JS'either the eighth clause, nor any other section of 
the Toleration Act^ enjoins that Court to enquire 
whether the applicant answers any particular de« 
^ription^^ the admii^jstration pf the o^ths i^ not 
postponed to the period wbei^ the Court shall be 
satis^ed of that fact, p.nd shall have pronounced 
judgment accordingly: no power is in terms 
createdi except a. pqwei^ to administer the oaths* 
This alone wiHbftrdly l^ei^aidj^c^^^'ar^toipvolve 

jotieDf, wli«i| lUBUt TopX'mnm i^s g1W».t<^ tli0 Bi^ls prepared' Vf 
both houiet, and to lost at the prorogation. Ecbard. vol. 3, pp. 

602,607,615. 

* Legal Argitfoeat, p. 35» 
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an authority to exftmine whether an applicmt ae« 
toaily fills the cheracter, in which he desires to take 
Ibem; the practfce under the Tert Art^ is decidedly 
at variance with any such notion. Excisemen, cus^ 
torn home officers, several other kiferior func- 
tionaries, are required to go before the Ses" 
sion-s, and there take ceitaiin oaths, connected 
with their several public duties: but it has never 
been adopted as the practice, or considered as the 
right, of that respectable Court, to set on foot any 
enquiry into the truth of the fkct of their being 
appointed. Ilie Archdeacon, who has the poww 
of swearing in churchwairdeus, has been held to 
be merely ministerial in the execution of (hat 
duty (1 Stra. 609) ; ^^d in »ll cwwof this nature, 
a sufficient security appears to exist againsf'the 
abu^e and profanation of lad ministering the Ofiths 
unnecessarily, because no person has any interest 
in taking them, excjept those who are by t.aw 
required to do so* 

But the power of scrutiny, if not devolved upon 
the magistrates by the express words of the Act, 
has certainly ^eyer been recognized as belong? 
ing to' them, by any judicial interpretation of it, 
Among the very few legal decisions, which it has 
undergone, only one person seems to have found 
it necessary Jo apply to any of the superior Courts 
for redress^ under the eighth s^ctioii. A Bissent- 
ing Minister, caHed in one of the books Ptat^ (Q 
Mod.ltitl) and Pemek m another' (9 Saik; Wf)^ 
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haiTOg %een convicted of preadiitig in a county 
K^kere^hefaad not qualified, complained of hie con^ 
viction as a contempt against th6 Toleration Act; 
and his counsel, the attorney general of that day 
(Sir fid ward Northey) actually moved the King's 
Bench for an attachment against the convicting 
justice. But the Court said *^ The Act of Con^ 
ventMes is still in /hree^ and the justices of peace 
hi&m power qf executing it against such as tlo not 
qmMfy ^thin the Act tf ^roicrafion ; which Act 
Ofdff tnjoine the justices of peace to acquit such as d6 
comply with ifit Act of Toleration.*^ Perhaps this 
case might suggest the statute afterwards passed 
^ the same reign, hj which qualification in one 
county was- declared to excuse the ofience of 
preacMng, vrhen committed in any other. 

The same person applied a second time to the 
Court (6 Mod. 310), for a mandamus to the jus« 
);ice$ of Warwickshire, to admit him ** to take the 
ffotk of i^llegianoe, and to sMbscribe, according to 
the'A<:t of Toleration, in ordet to qualify him to 
teach a dimenting congregation •^ and it was 
gtanied. And per Holt,. Ch. Just. — The party 
ought to^ suggest whatever is necessary to entitle 
him to be admitted ; and,' if that be rk)t done, or 
|f itbe<loi|e and. the fact he false^ that will be good 
matter to returiK^' What more passed on the 
OceasioQ,* w« are not 4n^>rmed, and might in vaiq 
4Donj«otwre; tiiough probably some observations 
|tt tba bar df<ew fr«m the Chief J^ustiee the well 
kmwn truisms, that ha who applies for a ^anda- 
|nus must shew a full title to the benefit be 



^aiiBs; and tiiet, if lie state an emeiitial factt 
ig^lsely, that fact may be negatived in the returq> 
But under what denomination this individual had 
presented hipiself at the Sessions, and in what 
fanner the Coqrt thought his ql^im ought by Ihv 
Ho be rnade^ whether in the words of th^ eighth 
section, or in some xj^ote detailed peripbrasisi 
such as justices may cfeefzi equivalent to those 
|Vord8,-r-whether they gire to iqs^itute any inquiry 
j^nd in what manner they are ^o conduct it,--^. 
pqi these pointy we are left as completely in the 
dark, as if the report had never reached our time«, 
}( the justices bad chosen to assert, on their own 
responsibility, that P^a^ did ,np( fill the character 
pndef which ^e cl.4iined tp qualify, the return 
would have been. good in law, though liable to be 
questioned in fact : that they did afterwards make 
any such return is improbable, because it would in 
itll probability have been again brought before the 
(Dourt, again argued, and reported* But in wbat^ 
^ver stage of thp propeQdiqgs th^y Kad Emitted 
))im, hp would have acquired qo privil^e, unless 
he came within the prpp^r description* Thus, iii 
the King v. the Justices of Perbyshire^* the Court 
s^id, that if (he persons r^sortit^ to a meeting 
house did pot bring themselves within the Act of 
Toleration, the registering of it would not pro- 
tect th^m. |n that caf^, L(0:rd Mansfield held the 
following l^ngus^e : - ' no in<^onTenience can attend 
the registerii^ of this, Meeting-house. The Be« 
gistry i^nd Cextificate do not pr<Kve that they ai:^ 



* 1, Sir W. Black. Rep. 6o6. 4 Burr- 199^ 
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vitiliii/.lli6 Act 9 tMy will still Wo4bIig^d tasbett^ 
that tliey ure .witbiii the requisite q^l^tlifications, it 
q)^Ue4 upon, aQtw^bst^iKliag th^ Register, iftnci 
Certificate } ^jid tiC io fact they fire not witbin the 
qyaliy&Qa^c^i tbje j\i8tij9e8 may return tbat they 
are^^Qt, iftbeytbiplcprjoper^tpdo so." Every wprd 
here(i9utati&i aiia|axidi2() iRiiy be f^pplied with e^qual 
propriety to qualify ii^. under the .eighth clause. 
ISo inconv6Qienc6c^n,en$.ue from, swearing in the 
applic^utf wbO| if not within the cJass,. to whom 
protectipn. ^s ^fibrded, \vill merely have. taken the 
oaths in Y^ip* I'he Magistrates; may at their peril 
(if they think proper to do so) return -to a manda- 
nxiVLS^ that the person virishiug to be sworn is not 
witbiathe 8th clause, or the Meeting-house wished 
to be roistered is not within the 19th ; the contrary 
may by possibility be known to them^ as. indivi- 
duals^, but they do not therefore possess ai\ autho- 
rity to inquireyas j udges^into the fact, in either case ( 
and. as, in the latter^ they have been expressly deci- 
ded to be merelj^ ministerial^ it seems very difficult 
to understand how they can be. judicial in the 

former. 

This power of scrutiny then, if it exist at all, 
must be ^educ^ed by reasoning from the peculiar 
Mature ot the enactmc^nt in question, with refer- 
ence to the objects whom it professes to relieve^ 
and the kind of relief which it proffers io them. 
And though there may Be, some difficulty in as- 
signing a distinct shape to the argument arising; 
from tjiese circumstances, it will probably receive 
no .great injustice, when stated in terms likei 
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ftei^r-^^mt &€' <3xtreiii6 aqA»%miy of tke la»t« 
gucige^ by "wMch the several perdond^ -tih^ntioMd 
m the eigbth clau^ are- dei^rib<ed> tettders- H 
ab^ately nef^essary that the ina^mfraCeB shoisM*' 
hsLYt ample authority to ascertafiir what cdnstrae*' 
tron is |)t)t apon it, by er&ty persNm applying, aad 
m case that should diltet from' the conrstrrtctioti 
adopted by tbemseltes, tb reject th^ application: 
that the danger of granting nhtimited adnrission: 
to all, who think proper to cTaim it in the wtonds' 
of the Act, creates a necessity for ttidr enjoying 
the most enlarged powers of enquiry, lirfftidtca- 
tion, and rejection. All these propositroas wfll 
t1>erefore be successlivery considered. 

As to the obscurity of expression imputed td 
Lord Someri^, and the other framers of the Tole- 
ration Act, it has surety been much exa|;gerated; 
and will probaWy he at once removed, by sC fittle 
attention to the former laws on the same subject, 
and the circnmstances of the times which had jiist 
gone by* No one appears to hesitate, indeed, ^ 
to any of the denominations within the scope 
of the eighth section^ except the class pretend" 
ing to Holy Orders^ — a phrase^ first introduced 
into the law of England by the Five Mile Acf^* 
Let us see then what was the object and effect of 
that Act ^ 

At the moment of the Restoration, all the eccle 
siasticaf property and influence of the country 
had fallen into the hands of incumbents, who had 
submitted to theusurping powers* Some of them 
had been placed in sequestered livings, in lieu of 
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those ifi'Ho forfeited tbem for their atfa^hntot to 
the royal cause. ' All these were displacetl on' 
Charled*s return, and the original Tncnmb?nts (tF 
living) restored. Bnt durfng the twenty years of 
civil commotion, that fended in 1660, many Yacati- 
cies were made by death, and were frbm time to 
time supplied, without violence or injury, by such 
ecclesiastical persons, as were in favor with the 
then ruling po^wcrs. Durmg the early part of 
the civil war, therefore, priests regularly ordained 
by Bishops, would be promoted : when the lords 
tfttcfcbmmons established the PresbvterianCburch^ 
vacant Itvings^ would be bestowed on those who* 
received their authority to preach from the 
i^cotfish Cominuniott, or the continental Reformed 
Chtrrches, or finally from the English Presb34e^ 
r»n Synod, whichr was invested with the power of 
admitting Minbters by the well known ordinance^ 
of 1645 ; but wheii the army had introduced that 
ecclesiastical anarchy; that prevailed under the 
Long Parliament, and during the- Ptoteetorate^ 
the ministers most Rictly to obtain pref<^ment,* 
were such as had erected themselves into preach*-^ 
ers among^the prevailing Sects, -the Independents, 
Baptists, &c. Among theseno form of ordinatioi^ 
existed ; but the pastor proclaimed himself a per* 
son qualifi^ to commnnicate religious instruc- 
tion, and^fflbved to undertake it, by that divine 
call, which is also considered as essential by* the 
Bpisco^al and Presbyterian Chtirches: and' the: 
justice of the claim was recognized by his eongre^ 
gation. 



Tlie Act. of Uuiformity pronounced atgeneral 
sentence of deprivation against all these three, 
classes pf incumbents, unless they would declare 
t^eir assent and consent tp the doptrined of the 

. J • • 

Church of England, and f^U subpiissiph to her 

« 

discipline, on or before St. JBartholpmew's day, 
1662. And the historical fact is w.di known, that 
more than two thousand were ac^cordingly ejected 
from their livings* Abon^ three years irbm tliat. 
time, Parliament, dreading the political influence 
of the ejected ministers o?er their several congre- 
gations, but extending its provisions^ ^ is not nn- 
usualy coMiderably beyond the mischief tp bo! 
obviated^ passed the Five Mile Act, Tcquiringthe 
oath of non-resistance to be.taken, and tbe assent 
and conseqt to be declared, by persws in Hqfy, 
Orders^ or pretended Holy Or4^Si or pretend^ ^ 
to Hofy Orders. Now it seenis to be generally 
admitted, that the two former .classes consist of. 
priests episcopally ordained, a9d ministers of the 
^Presbyterian, Church: and may we not safely 
conclude, that the third phrai^e was. in tended .to. 
comprise the only remaining description of mini- 
sters, — the un^ordiuned or self-ordained teachers 
of the Independents, Baptists, and other sec-^ 
taries ? 

There is another class of men connected with 
the religious worship of the Diissenters, who may 
also, and it appears with justice, be comprehend- 
<$d within the expression,, pre^mcfii^ to . Holy^ 
Orders^-^-ihe students for the ministry, looking 
forward to future ordination^ not with a vague 
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purpose of demanding it at an indefinite period, 
but as actual candidates for it, as soon as they 
shall find a congregation ready to receive them, 
and be themselves qualified for the duty of in« 
struction ; and in the meantime undergoing a re- 
gular coni^e of preparation for their inteaded 
office^ of. which the. most important part is the 
exercise of their powers of elocution^ in the pre- 
sence of a religious congregation. This prepara« 
tory exercise) peculiarly necessary in the Presbyte- 
rian and most other dissenting churches, because 
in them no person is admitted a minister till he 
has been heard and approved by some congrega- 
tion; is an offence against the Conventicle Act) and 
can only be protected under the Toleration Act, 
by the phr^L^e pretending to Holy Orders. A re-, 
niarkable confirmation of the probability of its 
being so protected, is pointed out by Mr. Smith, 
in the Ordinance of the Lords and Comnions, 
which suspended the prohibition against preach- 
ing, in favor of those who, intending the minis- 
try, should occasionally preach to an auditory, 
*^ for trial of their gifts.'* 

These considerations appear to warrant a belief 
that the,wor(]s qf the Law, which have been 
stigmatized as wholly destitute of meaning, had 
a distinct reference to two classes, whose situa- 
tion must have been perfectly understood, and 
had been expressly reco^ized ;. and the circum- 
stances of the times appear to furnisfh^at least a^ 
suit^^ble a key to the intention of the legislature 

c 
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of 1689, as another Act of Parliament^ promul/ 
gated just ninety. years after, \irhich was lately 
cited as explanatory of the former. The 1ft Geo. 
IIL was truly stated to be applicable to the same 
objects as the 1st William and Mary; but inas-. 
much as its favor is extended to persons iQ Holy 
Orders, &c. being teachers, &(:. and it requires the, 
two characters to be united in the same person ; 
therefore the Act of William and Mary was said 
to extend its relief to those only, in whom that; 
union exists. — Unquestionably it does require that 
union in the eleventh section, where exemption 
from otBces is conferred ; but in the eighth sec-- 
tion which only relieves from penalties, the dis- 
junctive is studiously employed, for the very pur- 
pose of H^^piog those characters separate** 
, But if this account should not be deemed satis« 
factory, still the object of the eighth clause ap- 

* To this point may be quoted Cator^s Case, Skinner*s Reports, 
SO. ** Cator was taken within five miles of a corporation, which >{ 

sends bnrgesses to Parliament^ and was committed for refusing ta 
take the declaration of assent and consent^ ha being (indeed) a 
Presbyterian Parson ) whereupon he brought an Habeas Corpus, 
and this cause was returned, &c. and exception taken, for that it is 
not shewn on the return that he had preached since the Act of 
Oblivion, and if not, that he is not within the Statute 17 Car. 2* ' 
but upon reading the Statute, three of the justices were of opinion 
that any persmi pretending to Holy orders, or pretending to have 
•Orders, was within the Statute; and so the exception not good, 
PemberUm Chief Justice hesitated.**— It was held therefore, that" 
a person answering the description of being in pretended Orders, 
or pretending to Orders, was liable to punishment under the Five 
Mile Act> though he did not also fill the character of a preaeher. 
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peaV^ ft) exclude, rather than extend, the power 
i>f the magistrates in session, curiously to enquire 
into the description of claimants, who wish to 
take advantage of its provisions. For we should 
constantly remember that it merely adopts that 
comprehensive phraseology by which the Five 
Mile Act inflicted its widely spreading penalties 
on all persons who exercised, or claimed to exer- 
cise, any spiritual authority, not derived from 
Episcopal Ordination. The benefit bestowed by 
the remedial law, ought surely to be at least as 
extensive as the visitation of the vindictive one. 
If then the description of pretending to Holy 
Orders would have sufficed to convict an offender, 
and if his own statement that he did so pretend, 

• • • • * 

vrould be hot only the beist, but iu truth the only 
evidence, by which he could be convicted, why 
should the measure of liberality be more confined, 
or how indeed can the evidence of description be 
different? 

Let us go back to the days of Charles the 
second, and put a case^ which appears by no 
means unlikely io have happened. Let us sup- 
pose that some sectarian minister,, convinced by 
ai^uraent, or worn down with persecution, wish- 
ing to reside without molestation in some town 
corporate, presented himself at a Court of Ses- 
sions, for the purpose of complying with the rigo- 
rous terms, on which impunity is tendered by the 
Five Mile Act. He may be conceived to repre- 
i|ent himself to the assembled magistrates in the 
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wwds of the Act, as a person pretending to Holy 
Orders, who wishes to declare his assent and 
consent to the book of Common Prayer,^ and to 
take the prescribed oath of non-resistance. Can 
the slightest doubt be entertained^ that by the 
description thus given of himself, he at once made 
out a full title to subscribe the declaration, and 
to take the oath? But it has been already shewn, 
that the only operation of the eighth clause upon 
the act in question, was to substitute a dilSerent 
declaration for that of complete assent and con- 
sent, and a different oath for that of unqualified 
non-resistance^ By what process then can the 
description, which was clearly sufficient in the 
One case, have suddenly become totally unsatis- 
factory in the other ? 

We are at liberty however to reverse the case, 
and make the contrary supposition. We may 
imagine that though fully resolved^ when he 
described himself and announced his intention, 
the applicant was seized with unexpected scru- 
ples, and repenting of his design, retired, without 
signing the declaration, or taking the oath. Should 
he afterwards be hardy enough to visit his friends 
in that corporate town, which he was prohibited 
from approaching within five miles ; and be car- 
ried before two justices, as a person pretending 
to Holy Orders, found within five miles of a cor- 
poration, without having taken the oaths, or 
subscribed the declaration required,, the case 
would be instantaneously made out against him ; 
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the important fact of ,hi^ pretending being at 
once supplied by the magistrates themselves, 
who saw him appear, and heard him urge that 
pretence, at the Quarter Sessions. The law 
clearly attaches on him; he forfeits <£40, and is 
sent to prison for six months, without bail or 
.mainprize. And yet when this very man applies 
to the same sessions after the Revolution, for 
leave to qualify within the eighth section of the 
Toleration Act, the argument we are now con- 
sidering would invest that Court with full power 
of examining the nature or his pretence, his 
definition of Holy Orders, ihe facts on which 
that pretence is grounded, and by which it is 
evidenced; and they may ultimately refuse him his 
qualification, in case they should pronounce him 
mistaken in his views, or not sufilciently supported 
in bis statements by such documentary or oral 
testimony, as they may choose to demand. 

Unaccustomed to regard the severe laws of 
Charles thip second, as still in existence, after 
their complete practical suspension during so 
many ages, the reader may at first sight be dis.' 
posed to treat these hypothetical examples 
very lightly, as apparently uqreal, and almost 
even ridiculous* But a very cursory perusal of 
the domestic histories of the time whiiih iotei«^ 
vened between the Restoration and the Revofn* 
tion, will convince him that no e?ctravagant cases 
are here supposed, but that the laws in question 
w^n ^olorc^d with terrible activity^ qireiigiog 

C 3 
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the 9in of schism^ and visiting the crime of 
dissent, M^ith the most extensive misery and 
ruin to individuals. Even the law books 
ivbich relate to the same period, record a multi- 
tude of decisions resulting from them ; though in 
the immense majority of such cases, the parties 
must have been unable to appeal against the cour 
Tictions of the justices, to whom they were all in 
the first instance referred.* And the only object, 
because the only effect, of confirming to the ma- 
gistrates a power in any case of rejecting appli? 
cants, is the revival of those long dormant star 
tutes, which it is <]iflicult for any Engliishman to 
remember without shame, or for any man to con- 
template without indignation. 

In whatever manner thereforp the eighth sec- 
tion is considered^ whether in relation to it^ 
meaning or its consequences; tb.e former laws 
must unavoidably form a very material and pror 
minent part of the enquiry. But if, after all^ 
they shall be thought to leiave its construction 
as difficult, and its design as inaccessible, as that 
of a modern tax bill, still the argument for grant- 

* A remarkable proof of tbe frequency of these convietion9 
before magistrates^ occurs at p. 333> of Sir T. Jones's Keport8> 
where it is ttated> that all (be judges met at S^rj^ant's Inn, an^i 
came to ^eyeral resolutions on points arising put of tbe Conven- 
ticle Act, in^bich tbe justices of the peace had submitted to their 
consideration, when travelling tbe circuits. And tbe Chief Justice 
of England, Sir Edmund Sanders, one of tbe greatest lawyers ever 
known, thought it worth while to compose a ccmimentary on the 
Conventicle Act. 
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ingto the magistratefi the right, or rather im- 
posing upon them thfe arduous <futy, of interpret- 
ing it, does not appear to be much advanced. 
There is something rather singular in Contending 
that,because the legislature is ignorantoftbetnean* 
ing of its own acts, or purposely leaves them am- 
biguous, the court of Quarter Session shall be 
obliged to expound the oracle, and find or make a 
meaning for them. The suspicion of being thus 
blind to the effect of their own language, is in^ 
deed confined to the parliament of King William ; 
those who punished could not well be in the dark 
as to their intention: but it is possible, that 
those who relieved from a punishment, which they 
might thilik, uqder all circumstances, equally 
impolitic and unjust, might simply determine on 
the relief of df/ liable to' it, without knowing or 
caring what mannej of.mep they yvere. ,But if 
King William and his parliament were thys igno-* 
rant, what ccmipulsioa is there upon the Quarter 
S6^stons^to be better infurnied? And why may 
not they, ^s well ^s the legislature, rest satisfied 
with knowing that the pen^l acts are still in 
force, that the pjtrty applying for relief believes 
himself to be in peril from them, and that he 
wishes to perform those conditions, upon. which 
indulgence is made to depend } 

The general principle of law seems at least to 
require, that where the legislature has left it 
doubtful how far its benignity shall extend, that 
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doubt shall not operate to the injury audexclufiioii 
of the parties to be relieved ; and this principle in 
so forcibly ^nd perspicuously stated by Mr. Jus? 
tice Heath, in the last i)uniber of Mr, T^uuton's* 
Reports,* that the autlior capnot refuse hiinself 
the pl^asure of transcribing one or two sentence^ 
fvOm his Judgment The argument therie turned 
on the sufficiency of a ship's registration for the 
purpose of sale, under the 34 Geo. 3. o. 68 ; buf 
Hotwithstanding the apparent d}sp9.rity ^pf circum:* 
stances, his course of reasoning is extremely ap? 
plicahle to th^^ preseut eniquiry. After observingi 
that '^ though this statute be reniedial, yet it i^ 
T^ry penal in all its requisitions, if bot cOmplie4 
with," and that it was '' made for the advanCet 
men! of trade ^d commerce, aqd to regulate the 
conduct of merchants,"' the learned judge pro4 
ceeds to say : " If law^f of this sort be not per^ 
fectly clear and ihtelKgifolia to persons of their 
description, the legislature, by the use of sucljL 
ambiguous clauses, would lay a snare for the 
subject: a construction whjch convieys such aa 
Imputation ought never to be adopted, I think 
that the same rule ought to obtain here, as ih the 
pon^truction of clauses inflicting p^ins and penalt 
ties in the revenue l^ws ; if they be amhiguouslt/ 
(tn^ obscurely worded, the construction is evet iii 
favour of the subject^ for this plain reason, that 
the legislature is ever at hand to explain its oun^ 
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pieaningPp and to express more clearly what has keen 
obscurely expressed; and therefore/' he adds, *^ if 
the supposed consequences were to follow, which 
I by uo pneans allow, J should lean againist the for? 
feiture, ^and leave it to the legislature to fcorrect 
|he eyil, if there be any." With this rational and 
equitable rule, the practice of the Quarter Ses- 
sionS; under the Toleration Act, has uniformly 
and publicly corresponded; but the legislature, 
far from interfering to straiten that enliarged interr 
pretdtion of i^ doubtftil enactment, which it had 
constantly witnessed, and to which its attentioii 
iias^ beeb' repeatedly drawn, has only altered the 
law^ ta ^nder it morp liberal, more indulgent, and 
more comj^rehensivig :* wbild the rec^io>n which 
it almost unanimously gave to the only measure 
that has been proposed of an opposite tendency^ 
(1811), is stilf fresb in the recollection of all 
pien. 

This view of the subject Jias, however, beei| 
placed |n a ludicrous light, by the observation, tfai^t 
|f it had been correct, the eighth section ihronl4 
not have been limited to persongf in IJoty Orders^ 
&c. or indeed to any pai-ticular description of per* 
sons, but its benefits would have been ulireservedly 
thrown opei) to all mankind. And the argument 
certainly does go to the full i^xtent of maintaining 
that every person, who thinks proper to prefer hi^ 
plaim to qualify, in the terms of the act, is i^dmisip 



26 

Bible to do so. Why then, it is asked, were any 
restrictions introduced? Why were not all men 
invited and authorized to qualify? The answer is 
obvious: Because it was needless to make the 
indemnity more extensive than the liabiJity to 
punishment, because no man was likely to claim 
that indemnity, unless he stood in need of it; and 
because the very claim put him in jeopardy. As 
long as it is safe to trust a man's word, when, he 
speaks against his own interest, so long you may 
believe him who tells you he is a teacher of a dis^ 
senting congregation, for it is pleading guilty to 
an offence against the Conventicle Aqt; and jq 
the same manner, he who styles himself a person 
pretending to Holy Orders, by ihat asauipption 
famishes evidence which oould not possibly be 
obtained from ^ny other source, and which may^ 
contribute to his own conviction, for a traqagres-i 
sion against the Five Mile Act. 
: Had the legislature entertainecl the 4eaiig]i of 
empowering the justices to interpose h^vveen their 
bounty, and the objects pf it, by instituting a 
3crutiny which might possibly defeat it, woul4 
not that loteqtion have been manifested in plain 
and direct, words, investing them with all the se-i 
veral powf^rs, which could render their enquiry 
effectual? 3utif, on (he other hand, Ihe Cour( 
was. to be tigteTely ministerial^ sielected as a conve-r 
nient place of public resort* where all those who 
believed themselves within the peril, might, at 
(beu* own choice, obtain the protection of the laWt 



^7 

by solemnly assuming the obligation of an oath, 
in conjunction with * other acts, (a religious 
declaration, and the subscription of assent,) in 
which the Court is no|; even ministerial; is it 
possible that the law could have employed, to 
effectuate such an intention, language more cor- 
l*ect or appropriate, jths^n that which refiE^rs the 
party's right to qualify to his owa claim or pre- 
tension? 

Indeed, in the ordinary concerns of life, a man 
who states that he pretends to any thing, is com- 
monly thought by his v»f statement to pretend fTl^^<^ 
to it, nor is it very easy to conceive in what other 
manner he can so pretend. The most solemn 
form of Judicial proceeding; in which a plaintiff 
claims his most valuable rights, is nothing'more 
than pretending to them. Whether the pretence 
be true or felse, (for it may be either) is quite 
another thing. And yet, no small degree of pre- 
judice has clouded this question, and created 
^n unwillingness to accord the humble privi- 
lege of escaping fine and imprisonment, for 
doing what a man believes to be an indispensable 
religious duty, because it is founded on a mere 
pretence. If this be a fault, it is solely to be 
charged on the legislature. But that the word 
(did not, in former times, involve any notion of 
falsehood, is evident from the epithet oi false 
with which the law has qualified it, where it is 
meant to impute fraud. Johnson, as Mr. Smiti^ 



Ibas observed, explaiiiis the verb as synonymous 

with to claim; and one of the definitions assigned 

by him both to pretence and pretepsion^ is, ^^ claiia 
true or fj^tjse/* 

Pope^ in )iis cele^bjrated address to Boliog^ 
broke ;-^ 

(Say^ «ball this yerse to future times pretend. 
Thou weit my guide^ phOosopher, and ^iend) 

x^ertainly did not wish his v^rsa to convey a false- 
hood to posterity. And jt is a little curious to 
observe, that even according to modern us^e, \n 
which the verb to pretend^ and its derivative prcr 
tence^ have certainly been so far warped from their 
original meanings of ^ mere claiiPt or setting 
forth, as to involve some suspicion of unfairness^ 
j^retension actually carries the very opposite sense» 
We might in comnion conversajtion unconsciously 
and not incorrectly say, Caius sets up 2l pretence to 
a title or an offipe, and indeed he h^s some pre-' 
fension$ to it. 

. If it were worth while to pursue thesa etymotr 
logical remarks, we should, perhaps, find, that an 
unfavoura;ble turn had been insensibly given to 
the word in question, by our familiaritjr with it in 
bistory, as describing an unfounded claim to the 
prown. The pretended prince of Wales is he who 
falsely claims that illustrious rank; the pretef^er 
}s he who sets up ^ title which the majority of 
piankind disallow, ]But the word claim^ or any 
pther word equivalent to it, would baye f^leu 
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into tlier same d isr epute, if it had accidentally per- 
formed the same office. "Whasi we speak of him 
who claims to be king, or of him^ who stales iimsidf 
prioee of Wales, we Jmplicidy negatite his as*' 
stimed character; by not ad^ptiag it. Knowii^^ 
as we do,, who is really entitled, we deny the 
right of any one, whose title we permit to rest o& 
bis own stateiaent But if we wene as ignorant of 
his person and his rights, as the Court of Sessioi^ 
may, without irreverence, be presumed, to be of 
the rites qnd mysteries of sectarian or^natioQ^ 
we should imply neither chaise nor ^suspicion, 
when . we afl^rmed that be declared bimself to 
\f^ in any particular situation, or called him- 
self, by a particular namcy or cliaini^ a given 
character. And the word ta pretend h»A exactly 
the same, force in the days of Charles the Second 
and William the ITiird. 

The nature of the enquiry proposed to be sttb<^ 
mitted to the Court of Quarter Sessions, ought to 
be fully considered. If the strange question is to be 
at all examined, whether he who says^ he pretend^: 
to Holy Orders, does in ifact so pretend; or if it is 
to be ascertained> whether the pretensions of such 
person be well or ill founded, the investigation of 
Holy Orders themselves, among the various sects 
ofpiotestantdissenters will become thenecessary 
duty of the magistrates ; and no judgment could 
be formed on such a. subject, without a perfect 
knowledge of all> the institutions which have at 
^njntime pr^vftiled s^mQpg.all tfa^ numerous divi*, 
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^ons of Nonconformists/ It has been said, m*^ 
deed, that a person pretending to have received 
ordination j may very easily state from whom he 
received ity where and how, with what forms and 
ceremonies it was accompanied; ^^^ that a stu- 
dent for the ministry/ undei^oing a course! of pre- 
paratory discipline^ can have no difficulty in folly 
describing what that discipline^ has been; what 
progress he is making/ in a word, of how mueb' 
theology he has obtained the mastery. And as' 
all this information is to be laid before the Magis- 
trates, as a te^t of the bona tides, with which the 
applicant requires to take his qualification, and W 
shew that his statement is not merely colorable/ 
the inspection must be scrutinizing, rigorous^ and 
enlightened^ conducted with knowledge and acu- 
men sufficient for the detection of imposture^ the^ 
refutation of error, and the confusion of ignorance/ 
Without the slightest disrespect towards that 
Useful and honourable body of men, we may be' 
allowed to doubt whether they are peculiarly fitted 
by education or by habit to pursue similar en-= 
quiries with success { and those who are best able 
to appreciate their important and disinterested 
iservices to the community, will perhaps be the^ 
least anxious to see them so employed. 

Very strange it would certainly be if the Court 
of Sessions had possessed, without exercising, 
and indeed without knowing or suspecting that 
they enjoyed, all the diversified powers and dnticis 
of such an ecclesiastical tribunal^ for a. peridd of 
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a hundred and fifty years, comtnendng/*rith the 
promulgation of the Five Mile Act. But it would 
scarcely be less extraordinary^ that they should 
be endowed M^ith an authority so norel, and so 
foreign to their ordinary functions by a law, which 
lays do\^n no rules as to the mode of ejkerting it; 
nor points out any method of pi^ceedtng for the 
ascertainment of facts the most difficult and ab- 
struse. Indeed the nature of the right thus aS" 
serted on their behalf, is not very clearly defined. 
Is it that they are merely to examine the appli-« 
cant, as to his meaning, when he calls himself a 
person pretending to Holy Orders, and, if satis-^ 
fied with the correctness of the answers given by 
the catechumen to th€fir interrogatories, are they 
then bound immediately to admit him ? or are they 
impowered^ also to administer an oath to him, as 
to the truth of the facts, in which he shall have 
stated his pretensions to consist? Or may they, 
go yet farther, and require other testimony in 
support of the truth of those facts, and call wit- 
nesses on the other side, to contradict his asser^ 
tions upon oath? 

If the applicant is alode to be examined, it is 
easy to see that the scrutiny would either speedily 
become a mere form, as parties, having discovered 
what answers had once been deemed satisfactory, 
would uniformly come prepared to give the same; 
or that if, in dififerent counties, or at different times, 
the Sessions were to act according to dilSferent 
rules, uncertainty and litigs^tion would be infinite,' 
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peoc6 to Dissenting Ministers of asserting ibeir 
tights^scai:cely less intolerable than acquiescence 
in^ the ^ne^spd imprisqndiepQits . inflicted , by the 
fprtiter lity^jSi , Bu(f if other witne^^es are^ f^lso to 
play a p.art.^ in this i|ew drama,, we. ijaay ask 
t^o% .only, for the, enactment lYhich enjoinB« bnt 
^SQ fpr the precedent that sanctions, an4 the 
principle that . warrants so strange and anoma- 
I<>us A prqceeijing :, a judicial enquiry without 
parties^ without summons^ \vithout notice, with* 
out process, affecting only him^who, invited by 
the proffered lenity of the lawj comes to own 
]()iinself amenable to it ; without any charge e;x- 
^ept that which he brings against himself; with-> 
out any plea^ but his own spontaneous acknow- 
ledgment of guilt; without, any judgment, but 
that by confession which the^voluntary culprit de^ 
nouQces on his own unfortunate head, and which 
deeply involves his,own future interest and safely, 
while it is utterly, useless to any other person, in 
existence* 

The obscurity of the eighth section being uiged 
as the. principal reason for giving the power of 
scrutiny, and that obscurity being confined to 
the single phrase />re(e»f/in^ to Holy.Orders^ is it 
ai^'g.ued that the Magistrates possess the same 
^pwer, witli. respect to those classes, v«;hosede- 
spription > involved in no ambiguity, whatever? 
If a person presents himself as heing^ in Holy 
Orders, thus speaking at least in language suffi* 
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of the Act, is he to be called upon for aii ex- 
planation of the -sense in which he coroprehends 
them, and rejected, if the Court conceive it to 
be incorrect? For example, it is well known that 
the Church of £ngland recogni^s tdie validity 
of Romish ordination ; but the Court of ses- 
sions might very probably hold the indulgence 
6f the law to be confined to Holy Orders, 
conferred by the established Church. But sup- 
posing the justices to agree with the applicant 
in his notion of Holy Orders, or even of pretend^ 
ed Holy Orders, in a case where the c^ioi was 
MO made^ is he compeilabW to prove what bishop 
laid his haniis upoa him, or what presbyter offer* 
ed prayers, when h^ was received into the minis^ 
Iry? The answer, whether in the negative, or the 
affirmative, could not be very easily maintained, 
for it seems equally hard, on the one hand, to 
t^row this burden on those who are brought 
within the Act by the mo^^t uaequiyocal language ; 
or to contend on the other, that there can be any 
difference in the mode of proceeding, where the 
same right is conferred in the very same terms, by 
the Legislature, on the several persons, whom it 
happens to describe with different degrees of pre* 
cision. 

To say that the JVfagistrates must necessarily 
have a right to institute thesis enquiries, as a 
salutary restraint on the extreme latitude, which 
belongs to the particukf phrase, is in effect to 
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olaiic for tbera that absolute discretionary power 
-which w.e may perhaps, ia this stage of the argij- 
ment, venture to call exploded, in a disguised 
and a more exceptionable shape. In either of 
these cases, the applicant's right to qualify would 
be made to depend on something unconnected, 
with his own will: and it is to him quite unim- 
portant whether he is excluded from Toleration, 
and an object of criminal justice, because the 
Magistrates in their discretion refuse him a //crewce 
or, in the exercise of their judgment, declare him 
out of the protection of the Law. It may be 
doubted indeed, whether the former principle 
would not be more favourable than the latter, since 
a corrupt, a capricious, or an erroneous use of 
discretion may be controuled and rectified by the 
Court of King's Bench, while the refusal, from 
whatever motives proceeding, if it assumed the 
forrii of a deliberate sentence, pronounced by a 
Court of competent jurisdiction, on a point regu- 
larly falling within their authority, could not so 
e^jsily be questioned. If a mandamus were di- 
rected to justices possessed of this authority, 
commanding them to admit A to qualify, as a 
person pretending to Holy Orders, it is appre- 
hended that they would make a valid and final 
return, by stating that they had examined and 
adjudged him not to be a person so pretending; 
and that the sufferer by such an adjudication 
could not avoid the effect of it, either by traversing 
the judicial opinion so pronounced, or by bring- 
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ing atiy actiori for a false return. If indeed the 
Magistrates were to return a matter of /ac^ ^ 
found in the negative, of which the affimiative 
had been unequivocally established, here a proper 
foundation would be taid for drawing their re- 
turn into legal question ; the iSSue on such dis* 
puted point would be referred to the decision of 
d jury, whose verdict would regulate the final 
granting of the writ of nfiandaraus. 

Suppose for example a person to apply to the 
Quarter Sessions, who on being questioned as to 
the nature of fhe Holy Orders, to which he pre- 
tended, should declare^ them to be Holy Orders 
conferred by the authority, and according to all the 
ceremonies of the ^rastimnCliMrch. The Court 
of Quarter Session, if they happened to hear of 
this sect tiow for the first time (which is not quite 
impossible) must necessarily institute an imme- 
diate inquiry into the discipline, the nature and 
the degrees of spiritual authority belonging to 
that communion,* for the purpose of comparing 
them with the mode of ordination alleged by the 
applicant, Perfiaps the evidence may fail to 

* Tlie argument and the lllusti'ation are equally good> wbether 
the Emsiian body does or does not^ at this day« possess thai im- 
portanee wbivh i^;attribpted to tliem by Baxter^ "who {^ces them 
appareutly on a* level with the Episcopalians, the Presbyteiians, 
and the Independents, ipentioning these four sects as constituting 
the whole religious world at tlie time of tbe civil war. Their 
difference appears to have proteeded almost entirely on points of 
dtsciplifte. 

D 2 
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efttiblisb, to their satisfaction^ that he has com- 
^Hed with all the ceremonies which they may 
deem essential to the validity of an JErustictn or- 
dination, and his claim to qualify may be re- 
fused. He sues oat his writ oif mandamus, to 
which Ike magistrates return^ as their justifica- 
tion in rejecting him. that he has failed in the 
ubseorvmnce of such a particular form. The opi- 
nion of the Court of King's Bench might here be 
taken on the point of law, whether that form is 
or is not essential to the character of an Erastian 
minister, — a poiat on which it is presumed that 
the law books could not reasonably be expected 
to throw much light, — or the party might bring 
his case before a jury, and endeavour to con- 
vince them by evidence, that he had in fact done 
all which the Court of Session, in the judicial 
exercise of their ecclesiastical functions, thought 
requisite oii the occasion. 

Thi$ is so far from being an unfair specimen of 
die questions, which our opponents would bring 
under the cognizance of the Court of Session, that 
ill trudi they could not possibly have to entertain 
any of a different nature : and the subject might 
be easily traced into an endless variety of ramifi- 
eations^ if enough had not been already said 
to prove that the eppositie course, sanefioBed as 
rt has incontestibly been by unvarying practice, 
is at least more intelligible and less difficult to be 
}iiu:sued« That practice^ during the period of obq 
hundred and twenty years,has been found effectual 
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for the avowed purpose of the Act, — the relief of 
Protestant Dissenters, — and has never till very 
lately been thought inj urious to any other portion of 
his Majesty *s subjects* This important fact is alone 
sttfficiept to outweigh the strongest arguments a6 
inconvenientif devised by the ingenuity of modern. 
times in favor of a different construction, more parr 
ticiilarly when such arguments as were at £grst; 
started for that purpose, are founded in pure error». 
which vanishes before the first enquiry. Qu^ifi*. 
cation under the eighth section does not exempt 
from military service, or dispense with the exe- 
cution, of parochial offices. But an incQnvenience 
of a very different character is now charged upoa 
this modeof construing the law,and is supposed to 
be so extensive and alarming, as to render the 
inmiediate adoption of the opposite interpretatiou 
irresistibly necessary ; the inconvenience of suf- 
fering every wild enthusiast, ev^y ignpratit £uiatic,. 
every hypocritical pretender, all mankind ia short, 
who choose to come before tineMagistrates, whether 
able to give what those magistrates may deem a 
rational account of their pretensions or not» t^ 
preach religious doctrines with impunity. 

Tbatkind of reasomng, which asciibes a partieu- 
kur intention to the legislator, not because he ha» 
used such language as may properly express it». 
but from the apprehension of consequences whit 1^ 
the reasoner considers mischievous, may be trqly 
represented in general t^Bis,a« being of all o1lier» 
tiie vfisakest^. the least cottclusive^ and the 
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fAllacloits, even where the law has r^Oeiitly been 
promulgatedor when circumstances have prevent-^ 
ed it from being put into general practice; but when 
that law has existed in fn 11 vigor,and the apprehend*- 
ed mischiefs have notoriously continued for more 
than a century without complaint, there is some--, 
thing extremely curious in emjiloying them to over- 
turn the construction, from which they have re* 
suited; more particularly when that, which some, 
person* have lately been disposed to aggravate into 
an enormous grievance, has been long considered 
by the most enlightened men, as the precise object 
iu contemplation with the makers of the law. The 
unlimited right of advancing religious opinions, 
by aH such as will consent to give the necessary 
securities to Government, would perhaps have 
been generally stated from 1689 to 1810 as the 
design and principle of the Toleration Act; it is. 
only within the last two years that the exercise of 
that right has been discovered to be in itse}f so- 
serious an evil, as to call for the revival of penal 
laws which in all probability have only been* 
literally in force, because they have been vir-. 
tually suspended. 

For the purpose of leaving no single, argument 
on this subject untouched, the balance of adverse, 
ificonveniences shall be stated in a single word : 
a full consideration of it would open toawide a 
field for political and theological disquisition* Let 
the alleged evil then be described, and, for the: 
argument's sake, admitted, in the strongest.pos-. 
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jsible terms ; and afterwards let any reflecting uiau 
deliberately compare it with the remedy pro- 
posed. 
That remedy is neither njore por less thsiu 

RELIGIOIJ^ PEPSECUTJON, 



POSTSCRIPT 



felNCE the foregoing pages were printed, the 
author has been favoured with an answer to hi^ 
former pamphlet ; and he begs leave to acknow- 
ledge with gratitude that courteous and compli- 
. mentary language towards himself, which he is too 
conscious that the partiality of friendship could 
alone have suggested. He doei^ not, however, 
disclaim the praise that may belong to the love 
of " fair and unreserved discussion ;" or to a perr 
feet readiness to renounce, on conviction, any 
opinions, however carefully weighed, and howr 
ever deliberately adopted ; and> though he does 
not affect, in the present instance, to h^ye become 
a convert to the doctrines advanced against him, 
he is indebted to the acuteness of his friendly 
and respectable opponent for correcting some 
particulars, and would have been equally willing 
to attribute a more general alteration of sentiment 
to that union of zeal, learning, and ability, which 
his " Answer'* displays. 

It is candidly admitted, tha^; the general opi- 
nion has been in fkvour of the conclusions drawQ 
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by the Legal Argument, though not in the extent 
there asserted, as exceptions are said to have 
been made to the prevailing construction of the 
act, in five English counties, and one Welsh 
county. Two particular cs^ses of rejection are 
mentioned ; one in the county of Buckingham, 
five years ago \ the other more recently, in Caer- 
narvonshire. The former of these claims having 
been ii^ade in the character of a teacher^ while the 
party informed the Coiirt, that he had no con- 
gregation, the propriety of that rejection is un- 
questionable^ for bis own statement proved, that 
i)c did not fall within the description of the act; 
but if he had claimed as a person pretending to 
Holy Orders, and had been rejected for want of 
a congregation, the cases of Denbighshire* and 
Gloucestershire, f decisively prove, that the ma- 
gistrates would have acted erroneously. In 
Caernarvonshire, the refusal of one calling him- 
self a Methodist teacher, seems to have been per- 
fectly right, for there is no such description in 
the Act of Toleration ; and to allow magistrates 
to examine whether it may not be equivalent to 
some of the words there n§ed, would be to grtot 
them that very judicial powey against which we 
have been engaged. But that the rejected ap- 
plicants chose rather to acquiesce in any opinion 

* 14 East. 285. See particularly what is tfaid by Mr. Jttsdde 
Le Blanc. 

t Which was decided in Easter term. 1812^ ia favor of the 
iip»plication. 
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of the magistrates, than to question it by the ex* 
pensive process of mandamus^ is not surprising^ 
for Berkshire was at hand to grant what Buckings 
hamshire refusfed ; and the teacher who failed at 
Caernarvon, might effectually secure himself at 
Machynlleth^ at the next Quarter Sessions, or 
perhaps on the following day. 

It is not stated how long even these exceptions 
have obtained ; they may have been first intro- 
duced within these ten years, or within a still 
shorter period : that " lawyers eminent for their 
learning and sound judgment,'^ have doubted its 
correctness, might be said of any interpretation 
of any Act ;* and upon the whole, no important 
deduction appears to be attempted from the 
alleged universality of that, which is indeed 
fairly confessed to be " the general persuasion.'' 
(p. 10.) 

The practical disuse of the penal laws is sup- 
posed (p« 16.) to be overstated in the Legal Ar* 
gument. To this the author can only reply that 
he believes the contrary ; he believes that multi- 
tudes, even of the dissenting body, were not aware 
of thie penalties to which they are exposed, till 
they were startled from the repose of ages by 
recent convictions. Their applications to Par- 
liament have been directed to the repeal of the 
Test and Corporation Acts, not of the Conventicle 
and Oxford Acts. He did not complain of the 

* P. 5 of the Answer. 
E 2 
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trid by jury, in Kent's case^ but truly stated the 
proceeding to be unusual. He may be mistaken, 
but he confidently believes that well informed 
Englishmen in general, magistrates and lawyers 
simong the rest, are, or till very lately have been, 
ignorant of the practical legal consequences of 
refusing qualification at the Sessions to those who 
who apply for it. 

The arguments said to be drawn from the mi* 
litia laws are pronounced (p. 17^ inconclusive 
and inapplicable. The author was not aware 
that he had drawn any argument from those laws, 
which are set forth merely in order to comprise 
in one view, the whole of the legislative enact- 
ments affecting dissenters, whether ministers or 
laymen. It was materiah to shew, that the classes 
relieved from punishment, and those invested 
with privileges were, and from the commence- 
ment had been, totally distinct; but what appears 
to be intended as a refutation of that argument 
is in truth) the very ai^ument itself, clothed in 
much better language : " the object of the Tole- 
ratioti Act is to give freedom of religious opinions 
and worship to dissenters from the Established 
Church ; while the militia laws, except in their 
clauses of exemption," (it might have been said 
even in their clauses of exemption) ^^ are totally 
unconnected with that object." (74.) But the le- 
gislature is in no part of the Legal Argument 
charged with any inconsistency, nor is such 
charge at all necessary to b«9 reasoning. 
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The author^s assertion * that the certificate 
granted by the clerk of the peace, is no evi- 
dence of the character^ in which the oaths were 
taketi, he still deems correct ; and the practice 
which he has had an opportunity of ascertaining, 
has corresponded with his opinion. The certifi- 
cates which he has seen, state merely that A B 
came and took the particular oaths,-rnot A B 
being y SfC. It would be very material for the ar- 
gument on the other side to prove that the cer- 
tificate, " ought to vary according to the charac- 
ter, in which the oaths have been taken," (p. 18.) 
but till that proof is given, it will be enough to 
request the reader to compare our opposite as. 
sertions with the ninth section, which regulates 
the granting of certificates. 

With respect to the meaning assigned to the 
word separate in the Legal Argument (p. 61.) 
and candidly adopted in the Answer (p. 20.) 
the author must own, that he has been com- 
pelled by farther enquiry, to entertain great 
doubts of its correctness. Mr. Calamy, a man 
peculiarly well informed on this subject, in his 
life of Baxter, which was published in 1702, 
gives a short abstract of the Toleration Act, 
called by him the Act for Liberty of Con- 
science, and emphatically employs the word 
separate in its present sense of distinct^ (p. 653.) 
He states that according to its provisions '^ al{. 
teachers and preachers among the Dissenters, 

* Legal Argument, p. 4g, and the Answer^ p, 19, 
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ifikmg the oaths^ &e., licensing the piaeee in 
which they meeti and kfepJDg the doors of such 
places uiiharred an(J upbqltedi should have free 
liberty to worship Ciod according to their con- 
sciences.'^ He afterwards gives the substance 
of the eleventh section in the following terms — 
*' That all such teachers and preachers in sepa- 
rate congregations should be thenceforth ex- 
empted from serving on juries, &c." But what 
the author loses in the ^ord separate^ he gains 
for his general argument^ since the important dis- 
tinction, so often contended for in the Legal 
Argument and the present pamphlet, here appears 
to have been expressly recognized at that early, 
period ; and •* from this time " (adds Calamy) 
" the Dissenters were easie and thankful.'* 

The author admits that he was oiistaken in 

• • • 

imputing to Mr. Addington's Militia Act, the 
eflfectof repealing the 10th of Queen Anne. He 
should have said that the exemption thereby con- 
ferred was less extensive than a full analogy to 
that Act would have made it, being limited to 
teachers licensed within the county, and leaving 
ministers who had qualified in another county, 
still liable to serve in the militia. 

The confidence with which it was asserted that 
the sole object of the eighth section is to removp 
heavy pains and penalties, does not appear un- 
founded to the author. Indeed the answer given 
to this assertion scarcely amounts to a contradic- 
tion. " The privilege of exercising those offices 
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in future," (i.e. those of Dissenting teacliei^s) 
^* unmolested by pains and penalties is ^ granted to 
certain person^?, &c.'' (Answer, p. 21.) 

In the same page, a glaring inconsistency is 
charged by Implication on the author of the Ler- 
gal Argument, because it appears in a work, of 
which he is said *^ nearly to stdopt the sentiments^'  
by highly recommending it. This is perhaps e^- 
tending the doctrine of constructive error some* 
what too for, particu^rly as thei coincidence 
of bpinion is explicitly confined to a specific 
point, though the tract is characterized (in the 
author's opinion taiost justly) as a very able on^. 
Hfe ife iqtrite ready to sc^y as much of the pampfah 
}et, oh which he is now venturing fo off^r bis ob* 
nervations. 

Notwithstanding the remarks made in pp, 2^ 
and 23 of the Answer, the analogy which was 
stated between the Test Act and the Toleration 
Act aitill ai^ftrs to the author to have been cor-? 
«ctly drawn. Under the former, persons inyested 
wirti offices, under the latter, combined with 
fohxier laws, persons officiating ^s dissenting 
ministers, are liable to penaltiets, unlesB they 
^ke the tmths respectively imposed upon then^: 
|ii th^ former case, the barei statement of 
the party that he fills the office h^s uniformly 
been thotigfat sufficient to entitle him to qualify^ 
the c€(rtificate of his having'taken thei sacrament 
b^ing wholly collateral : why should it not then be 
sufficient for the party applying under the latter tq 
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state in the same manner^ that he belongs to that 
€lass, to which the oaths are to be adminis- 
tered ? 

The position that " the Covert of Quarter Ses- 
sions are required tto administer the oaths and 
declaration not to Dissenters as such, but to all 
persons who shall tender themselves for the pur^ 
pose of taking ^nd . subscribing them/' is coq* 
demned ias '^ groundless and extravagant." (p.230 
Let the reader judge. The words of the Act qf 
Parliament, fis set forth at p. 14 of the Legajl 
Argument, are these : *^ whic}i oath and declars^- 
tions the justices of peace at the general Sessions 
of the peace, to be held for the county or place, 
where such person shall live, are hereby required 
to tender and administer to such persons as shall 
offer themselves to take, make^ and subscribe the 
same." ' . 

When the Toleration Act is eulogised, as "very 
clear and unambiguous in its provisions," (p. 24,) 
after the admission already noticed that the gene- 
ral persuasion has been in favor of the more com- 
prehensive construction of it, the paucity -or rather 
the absence of decisions with respect to it, 
which may be tal^en as some proof that such per- 
suasion hasnot been judicially questioned,is surely 
ii farther confirmation of its justice* That eulogy 
may indeed appear a little inconsistent with the 
assertion at p. 27 ; that *^ wheiher a man can rea- 
sonably pretend to Holy Orders" is a question 
♦* open to a variety 0f constructions," arid is " also 
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"p^rtlly a question ot law," on which " the judg* 
ment of the Cotirt of King's Bench might be had 
in every diffiwlt arid disputed cuse.^^ The word rea* 
iOnabi^ is hbwever no part of the Toleration Act J 
if it were, or if the magistrates were ih effect 
required to pronounce whether pretench to Holy 
Orders was reasonably made^ the author fairly coil 
fesses that he should have found it viery difficult 
to maintain the point which is conceded to him, 
that they have no powei^ to enquire into the fitness 
6r unfitness of the applicant. 
' It is not from disrespect to the niemory of the 
Venerable prelate, whose powerftil m^tajJhor he 
borrowed* with reference to the laws against 
Nonconformists, that the author corrects the ex- 
pression of having quoted Bishop Horsley " ad 
friendly to religious liberty,''^ but because he is not 
sufficiently acquainted with his lordship's writings 
on that subject, and still farther because he feels it 
riecessary to disavow, as he did when he first un^ 
dertook the. Areument, all discussion on the 
great question of religious liberty. From the same 
motis^, be abstains from remarking on the topic 
6i Tolemtion in general, to which so many pages 
of the answer are devoted, though strongly im- 
pressed with its importance, tand by no means 
{Satisfied with the conclusions there drawn. He 
has endeavoured to argue the question, simply 
on its /e^a/ merits; and having adverted to the 
liiore importatit particulars which have been ob* 

* Leg. Arg. ^. g, t Answer, p. iQ. 
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jected to bjm, he will say one word on the lead- 
ing argument maintained by hi^ opponent. 

The claim of discretionary power for the Ma- 
gistrates is now expressly abandoned (p^ 1 1 . p, 26) ; 
but it was against that discretion, which had in 
the Courts been as expressly claimed in their be- 
half, that the Author directed the strong language 
which has incurred animadversion (p.l 1). It is now 
contended only that they have a judicial function 
to exercise, in enquiring whether parties applying 
to qualify come within the description, to which 
the Toleration Act proffers its benefits, on con- 
dition of their qualifying. This being the very 
subject of the foregoing Pamphlet, and the Au- 
thor having there advanced all that occurs to hini 
with reference to it, no farther observat^oos shall 
here be obtruded on the reader: if the answer he 
bas already given be unsatisfactory, he freely owns 
that he can carry his cause no farther. He begs 
leave however most distinctly to protest that in 
bis judgment, no Court of Law has yet declared 
against his opinion : he considers the question as 
still being an open and legitimate subject for dis- 
cussion, and will be the first to bow to any decision 
which may close the controversy, in whatever man- 
ner. The ex pressions at various times employed on 
the Bench, and supposed io be hostile to him, are 
perfectly consistent with his aigument. That the 
party must bring himself «' within the description," 
he readily admits, still however contending that 
the best mode of dping so is to follow tba exact 



ijfirprds of the Law : that the JVf qgistrates tday re^* 
fuse auy one whdm they know not to fall within 
that description^ is equally incontestahle ; but 
they may derive such knowledge from their own, 
observation^ or from the voluntary statement of 
the applicant. Their right to institute an en- 
<}uiry for that purpose, is quite a different, and as, 
the author conceives, still an undecided question. 
The charge of exciting discontent with their 
situation among the dissenters, can hardly be 
thought applicable to one who contends that the 
law, as it now stands, and has been almost uni^ 
formly interpreted, secures to them all the privi- 
leges they can require : still less just would it be to 
ascribe to a ''rash and injudicious'' eagerness for 
change^ an argument, which tends to sanction the 
general persuasion, and preserve the long pre- 
vailing practice. In all respects indeed the 
charge of innovation rests exclusively on those, 
who would invest the Magistrates with any other 
power than that which is alone conferred on 
them by the Act, and was alone, for so many years, 
exercised by them, viz. the power of ad ministering 
the oaths. And when it is said (Answer, p.33.) that 
^' nothing is necessary but to prevail on any num* 
ber of persons exceeding five beyond those of a 
man's own household, to appoint him their teach- 
er, and he and the place of his religious wor- 
ship may be instantly legalized, though he may 
have no other pretensions whatever to a spiritual 
character, " and that '' no nicetiea as to the suffi^ 
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'clencp 6'f;d!nlfent bfmnations kre\ recognized by^ 

L til ' ' J '" '• JT ^ ' ; ' ' * If  } t > \. '  

trie^statute," tfie Author would merely ask, why,*^ 
accoWing to tbis ihterpretatiori, 'persons in holy 
Orcfers were disfiti;?uished by the. Act from teach- 
ers of congregations, since an appointmisnt by a 
confi:re2:alion of six is h6re considered as 6quiva- 
lent to ordination ; or why ihe phrase pretendmg. 
. to Holy Orders was ifitroduced into it at all? He 
will, not contrast this interpretation with that 
which he has , attempted . to defend, either with 
resije^t to tbe supposed danger of its excessive 
latitude, or ils liability to fraude and ahusesw 

The necessity of sending his work to the press 
Y^ithout farther delay will plead the Author's ex- 
cuse for takings a more hasty notice than he could 
have wished ' of tlie Answejc to his work. But 
thongh thisjpcjstcript has been somewhat hastily, 
compose(J,.theopjnioxis stated have bee^ d^bbe- 
irately formed ;. and it is pmbable that a more de-, 
tailed defencq of them would havebeen in .effect, 
no jnpre.than a tedious, repetition of what has! 
heea already ^submitted to the public. • 
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